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ABSTRACT: This article shows the attitude of the European Union towards
refugees in the decennium 1990-1999, when the Balkan conflict broke out. It
aims at demonstrating that, although it was clear that EU structures and legal
framework were insufficient to deal with such a huge number of refugees, no sat-
isfactory solution was found or proposed and negligence was the only reason be-
hind ineffective international protection for people fleeing from the region.

Part one spells out the legal framework, the definition of refugee and the pro-
gresses of the last 50 years in matter of international protection. Part two deals
with the unclear statistics on refugees of these years, proposes an interpretation
and shows some significant anomalies and part three describes the best mecha-
nism (still too weak and adopted too late) provided by the EU in matter of refu-

gees to face the massive income of refugees.

Part I: The Legal Framework
The Geneva Convention

After the WWII political dialogue of
some countries culminated into the
Convention relating to the Status of
Refugee' and approved on 28 July
1951 by a special U.N. Conference.
The Convention, better known as the
Geneva Convention’ is, insofar, the
most comprehensive document spell-
ing out who is a refugee and the kind
of legal protection, other assistance
and social rights he or she should re-
ceive from states parties to the docu-
ment.

It also outlines the refugee's rights in-
cluding freedom of religion and
movement, the right to work, the right
to an education and accessibility to
travel documents, but it also under-

' The complete definition of refugee is at page 2
of this article
? Since it was signed in Geneva, Switzerland

scores a refugee's obligations to a host
government such as the respect of lo-
cal laws”.

The convention also recognized the
international scope of refugee crises
and the necessity of international co-
operation, including burden-sharing
among states, in tackling the problem”.
There are two fundamental definitions
contained in the Conventions.

The first one is the definition of the
term refugee: the Article 1 of the Con-
vention defines a refugee as

"A person who is outside his/her
country of nationality or habitual
residence; has a well-founded fear of
persecution because of his/her race,
religion, nationality, membership in a
particular social group or political

* UNHCR (United Nations High Commissioner
for Refugees), the refugees; information paper
1997

* UNHCR, Convention relating to the status of
refugees; Geneva 1951
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opinion, and is unable or unwilling to
avail himself/herself of the protection
of that country, or to return there, for
fear of persecution’."”

The second main statement
principle of non-refoulement:
No Contracting state shall expel or
return (refouler) a refugee against his
or her will, in any manner or whatso-
ever, to a territory where he or she
fears persecution.

More precisely the principle of non-
refoulement — refoulement is the forci-
ble return of people to countries where
they face persecution — has become
part of customary international law
and is binding on all states. Therefore
no government should expel a person
in those circumstances.

There is also a clear spell out of peo-
ple or groups of people who are not
covered by the Convention’.

It is to be said that the Convention
does not oblige signatory countries to
grant asylum to every seeker. It simply
underlines the principles to distinguish
a refugee from a migrant by giving
some indications’.

Over the past year the most criticised
part of the Convention was the one on
individual concern: to be considered

is the

S UNHCR, see note 2

® The convention does not contain an explicit
right to asylum or a duty of non-refoulement.
However a number of its provisions have been
interpreted to be of benefit to refugees and asy-
lum seekers, most notably article 3, which con-
tains the Convention’s prohibition of torture.

The European Court of Human Rights has found
an implicit right for the refugee not to be re-
turned to a risk of torture and therefore a coun-
try could be in breach of article 3 if it forcibly
returns a person to a country where he or she
risks being subjected to torture, see also
UNHCR, handbook on refugees for NGOs;
Geneva 1999

7 SCI (Service Civil International); Handbook
on Refugees, Antworpen, 1996.
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as refugee, a person has to prove to be
in real and personal danger. This
statement  automatically  excludes
cases of war as concern is not individ-
ual but rather collective®.

The scope of the convention is limited
to persons who became refugees as a
result of events occurring before 1
January 1951°.

The Protocol of 1967 and its Ambigui-
ties

The beginning of the Cold War raised
the necessity of widening the scope of
application of the Convention ratione
temporis.

For this reason, a Protocol relating to
the Status of Refugees was prepared
and submitted to the UN General As-
sembly in 1966.

The Protocol came into force on 4 Oc-
tober 1967. By accession to the Proto-
col, States undertake to apply the sub-
stantive provisions of the 1951 Con-
vention to all refugees covered by the
definition of the latter without limita-
tion of time'’.

Thought not any longer just victims of
the WWII but also the victims of the
new political situation could be con-
sidered as refugees, this change would
have soon shown a fundamental defi-
ciency of the system.

Actually, being the Convention of
1951 only retroactive, it was exhaus-
tive of all potential events which
might have generated refugees,
whereas the Protocol of 1967, project-
ing protection into the future, was ob-

8 The issue will be considered more deeply in
the next section, together with the protocol of
1967.

 UNHCR; see note 2.

' UNHCR; Protocol relating to the Status of
Refugees, 1967



viously not able to take into account
all the future situations to generate
refugees.

It is a widespread opinion nowadays
that the case of war should at least
have been mentioned in the 1967 Pro-
tocol or the Convention should have
been revisited prior to the ratification
of the Protocol itself.

The extension of the Convention,
which passed from a static considera-
tion of the events (referring to the
past) to a dynamic one (willing to ex-
tend it to the future) should have been
accompanied by an appropriate a fol-
low-up mechanism able to up-to-date
regularly the Convention and adapt it
to the current necessities.

We can see that the Protocol was a
significant achievement in the protec-
tion of human rights as the new vic-
tims of the Cold War'' and of the new
ethnic-religious persecutions'> could
have a legal basis to demand interna-
tional protection. However the 1967
Protocol started up a perverted
mechanism during the recent con-
flicts".

The Decade 1980-1990
During the 1980s cooperation was

merely intergovernmental, not based
on any treaties and not involving any

11

After the spring of Prague in the Czech
Republic and Solidarnosc i Poland many
people fled to Western Europe and United
States and, thanks to the protocol of the 1967,
could easily be recognized as refugees and
guaranteed a sort of protection and basic rights.

12 Sri-Lanka, Turkey etc.

3 More and more refugees were rejected as they
did not fulfil the conditions of the Geneva Con-
vention but nobody considered that the defini-
tion offered by the Convention was inappropri-
ate and obsolete, product of a different overall
context J. Van Buuren; Le droit d’asile refoulé a
la frontiére, Mani¢re de Voir, Mars 2002, Paris.

institutions. Some working groups be-
gan to work on the Dublin Convention
and the External Borders Conven-
tion',

The phenomenon of refugees in-
creased sensibly” over the past 20
years, especially thanks to the Kurdish
question and the Iran-Iraq war.

During the decade 1980-1990 the
countries of the European Union re-
ceived 235.781 asylum applications
from Turkish citizens (mainly Kurd-
ish). The applications were not equally
distributed all over the territory: 57%
of those applications were filled in the
Federal Republic of Germany.

The other big group of refugee were
the Iranians: 147.941 citizens of Iran
applied for asylum and 38% of them
were directed to Germany.
Applications from Polish citizens were
also a large number (212.504) and
Germany received more than 50% of
the total.

Applications from Sri Lanka were
103.207. Those submitted in Germany
made up 40% of them'®.

Being strongly affected by the huge
flow of refugees in Europe, Germany
created a system of internal repartition
among its /dnders. Evenly distributing
the burden of extra citizens among its
territorial entities it avoided a potential
internal collapse.

Two main considerations were to be
drawn from those data: the first one
was that a system of burden sharing'’

4 UNHCR, see note 1.

5 It began easier to cross the iron curtain and
more and more people were escaping from their
totalitarian regimes: the break out of conflicts in
Asia and in the Middle East pushed many
people to flee away.

'® UNHCR; Asylum application in Industrialised
countries: 1980-1999, Geneva 2001

17 procedure allocating refugees on a even basis
throughout the agreeing countries
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was necessary within the EU (not only
in Germany); the second was that the
whole structure was to revise to face
the growing number of applicants.

The system of burden sharing was set
up with the Schengen agreements of
1986'" and with the Dublin Conven-
tion later on. It aimed at equally shar-
ing the applications as too high a
number of refugees in a country would
prejudice internal security of the EUY.
The measures revealed weak and most
Iranian refugees were rejected as no
special attention was paid to the Iran-
Iraq as cause of refugees. Despite this,
the European Court of Human Rights
started showing some more elasticity
and gave precedents for a stronger
protection of refugees™.

'® The Schengen Agreements, in matter of refi-
gees, introduced some “‘compensatory meas-
ures” are to adopt to make up for the lack of
security due to the elimination of internal bor-
ders.

Relevant provisions for asylum policy include:

. Allocation of responsibility for the exami-
nation of asylum application: it defines
which state is responsible for examining
an asylum request depending on a list of
criteria

. Carriers’ sanctions: it states that carriers
must assume the responsibility for aliens
who are refused entry and they will face
penalties if they transport aliens who do
not possess the necessary travel docu-
ments

. Harmonisation of visa policy

Data on asylum-seekers is not to be included in

the SIS; nevertheless the system definitely af-

fects refugees since a country refusing to grant a

person the status of refugee will classify the

person as a migrant and include it in the system.

' M. Guin; Asylum, Immigration and Schengen

post-Amsterdam: a First Assessment, Maastricht

2001

0 Cfr. case Ahmed v. Austria, 1996. In 1996,

Austria thought to have the right to expel to

Somalia Mr. Ahmed as he had been involved in

a criminal conviction. The European Court of

Human Rights, after checking the internal con-

ditions in Somalia, stated that it would have

been a violation of the art.3 of the Convention
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The main stages in matter of refugees
during the 90s were:

The Dublin Convention, signed in
1990*" and thought to replace the
Schengen Agreements with regards to
asylum. It aimed at avoiding multiple
applications for asylum lodged in the
territory of the EU Member States
whilst guaranteeing that an asylum
request will be examined by one of
them and sets out the criteria to deter-
rrt;izne which State is responsible for
it™.

The London Resolutions of 1992 in-
troduce the procedure for the Mani-

to refouler Mr. Ahmed to his country of origin.
Even though Mr. Ahmed was not in personal
danger, his return to Somalia, where the internal
situation was quite dangerous, would have been
considered as a sort torture by the court.

! The Convention came into force in September
1997 in twelve States of the European Union; in
October 1997 in Austria and Sweden and in
January 1998 in Finland, this convention applies
today in all the European Union

22 First of all, a Member State is responsible for
the examination of the application if it has al-
ready recognized the quality of refugee to a
member of the close family (spouse, minor, par-
ents for the minors) of the applicant.

The family criterion thus prevails on all the
other criteria (residence permits, visas, etc.).

This criterion does not apply if a close relative
remains in one of the Member States under an-
other title (as applicant of asylum or refugee
finding his justification under criteria different
form the ones of the Geneva Convention).

Apart fiom the family criterion, the country
responsible for the examination is the one which
authorized the entry of the applicant:

In case of regular entry, it is the State which
delivered the visa; in case of irregular entry, it is
the first State of the Union approached by the
refugee.

In practice, when a Member State considers, on
the basis of documents, that another State is
responsible for the examination of the request, it
points the authorities of this State.

The Dublin Convention considers, moreover,
that a Member State may decide to examine a
request for particular reasons. Cfi France Terre
d’Asile; La Convention de Dublin.



festly Unfounded Applications for
Asylum, allowing States to operate
accelerated procedures to reject asy-
lum applications in cases where there
is clearly no substantive issue under
the 1951 Geneva Convention, or no
substance to the applicant’s fear of
persecution in the country of origin®.
The Maastricht Treaty® distin-
guished three great fields of co-
operation according a different logic
to each of them. All questions related
to the establishment of the single mar-
ket (customs, transport, competition,
agriculture) fall within the first pillar
and have a strong supranational con-
notation. The second and third pillars
respectively relate to foreign politics
and common security and to justice
and home affairs.

The ensemble of the three pillars con-
stitutes the European Union. For the
matters falling within the second and
third pillars the cooperation remains
intergovernmental: either the States
adopt, unanimously, a common posi-
tion merely political and not binding
or a convention which has to be signed
and ratified by all the states before be-
coming into force. The questions of
asylum and immigration follow the
same logic®.

2 The Host Third Country is also a new idea of
the resolutions: it introduces the concept
whereby an individual may be returned to a
non-member State in situations where he or she
may have the opportunity to lodge an asylum
application there.

Another important instrument is the list of coun-
tries where there is generally no risk of persecu-
tion to harmonise the approach regarding coun-
tries in which there is no risk of persecution.

* The treaty came into force in November 1993;
it envisaged the complete suppression of the
internal borders and introduced asylum and im-
migration as a communitarian matter.

% France Terre d’Asile; le Traité de Maastricht;
UNHCR, see note 1

The Copenhagen Resolutions intro-
duced, in June 1993, a standard
treatment of refugees from the Former
Yugoslavia, a resolution on family re-
union and a resolution on expulsion
concerning third country nationals
who work illegally or remain in a
Member State beyond the allowed pe-
riod.

The Convention on External Bor-
ders of December 1993 stated that
control on external borders of the EU
had to be assured by several meas-
ures™.

A model of “readmission agreement”
was also adopted in Brussels in No-
vember 1994. EU member states can
conclude agreements with non-
member countries making it possible
to send asylum seekers back to coun-
tries they had transited en route to EU
territory. Many such bilateral agree-
ments were subsequently signed.

In March 1996 A4 Joint Position on the
Harmonised Application of the Defini-
tion of the Term “Refugee” in the Ge-
neva Convention tackled the interpre-

% Amongst those provisions it is worth mention-
ing:

. The check of persons at external
frontiers had to be assured without
differences from a country to the
other.

. Visa policy: the condition to obtain a
European visa had to be uniformed
and the body in charge of issuing the
visa had to be the same i all the
countries as well as the type of visa
issued could not differ

e  Responsibilities of transport opera-
tors: in case the traveller has no valid
documents the transport operators
are liable and susceptible to pay a
fee. This provision has been strongly
criticised by many international ac-
tors as in time of war it is not easy to
get travelling documents and there-
fore it does not allow people in real
danger to have a chance to apply for
asylum.
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tation of the definition of a refugee
and allowed states to follow a restric-
tive approach favoured by several
countries which would bar victims of
“non state persecution” from being
granted asylum.

The Amsterdam Treaty, signed in
October 1998, provides that, by una-
nimity agreed, the communautarisa-
tion of the right of asylum would be
carried out in several stages:

During a five year transitional period,
the question of asylum would be part
of the 3 pillar regulated with inter-
governmental co-operation: the Coun-
cil takes a decision unanimously upon
Member State or Commission pro-
posal and after simple consultation of
the European Parliament.

After this five year period the matter
would be regulated by the mechanisms
of the 1°' pillar: upon initiative exclu-
sive of the Commission, the Council
adopts a decision by qualified majority
with co-decision of the Parliament.
After a further three years period, the
passage to the co-decision would be
done automatically for the ensemble
of those questions, unless contrary de-
cision of the Council, adopted by
qualified majority.

The Aznar Protocol in its single Ar-
ticle, establishes the  absolute
presumption that the Member States of
the European Union are safe countries.
Consequently no citizen of a MS can
apply for asylum®’.

The Tampere Declaration issued af-
ter the meeting in Tampere, Finland in

¥ The protocol defines the exceptions, when a
State breaks its engagements as regards protec-
tion of the human rights and of fundamental
freedoms.

In addition, the protocol gives MS the possibil-
ity of unilaterally deciding whether to receive an
asylum application when this is presumed to be
"obviously unfounded".
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October 15 and 16 1999 had as a cen-
tral theme asylum and migration poli-
tics. The aim was to hinder govern-
ments to introduce independently their
own programs of legalizing undocu-
mented immigrants®. Every decision
should be discussed at European level
before being adopted®.

Part II: How the Yugoslavian Crisis
Destabilised the EU

The Yugoslavian Crisis and its Conse-
quences

The period of the Yugoslavian crisis
was particularly dramatic in Europe.
The crisis started with the declaration
of independence of Slovenia and
Croatia in 1991. After few days, Slo-
venia was recognised as independent
but, because of some Serbian minori-
ties in Croatia, a civil war broke out.
The declaration of independence of
Bosnia Herzegovina, and consequent
Beograd rejection moved the war
southwards transforming Bosnia and
Slavonia (Croatia) into an immense
battle field. The cease-fire was even-
tually agreed in 1995 with the Dayton
Agreements30.

After a period of relative peace, desta-
bilisation came from tension in Kos-
ovo. The unhappy decision for a mili-
tary intervention of dubious utility
worsened the already critical situation.

 httpy//www.nettime.org Oct 1999

¥ Besides, all the agreements made in the last
years (Schengen, Dublin, External Borders
Convention) were to be harmonised. A common
visa policy, the harmonization of the -carrier
sanctions, ie. fines for transport corporations
which brought undocumented people or people
with false papers across the border were some
points on which the EU leaders agreed Geoff
Winestock, "EU edges closer to harmonization

of widely varying legal systems,"
¥ N. Janigro; L'esplosione delle Nazioni,
Feltrinelli 1996



The conflict, like a plague, moved
southwards and caused ethnic tensions
in Albanian Macedonia in 2001 which
eventually forced again people to
move out and knock at the doors of
the EU.

This section wants to give a critical
overview on the attitude of the EU
during the longest conflict of the 90s.

Some Statistics 1

A huge portion of the 20 million peo-
ple living in Yugoslavia left their
place of residence. Of the 4 million
people living in Bosnia, more than
250.000 were killed®' and 2 million
were forced to move elsewhere.
According to the statistics of the
UNHCR, the number of asylum appli-
cants in the European Union during
the decade 1990-1999 has been
746.624 from the Federal Republic of
Yugoslavia (FRY hereinafter);
133.210 from Bosnia and 10.482 from
Macedonia®.

Number of refugees from ex Yugoslavia
(including Bosnia and Macedonia) in
1990-1999

250,000
200,000
150,000
100,000
50,000 T
0

It seems appropriate to remember that
those statistics are not very indicative:
figures are based on the number of ap-
plications but, if for any reasons a per-
son was not allowed to apply for the

status of refugee, was rejected at the
border or considered a migrant, it will
not figure herewith.

The number of asylum applicants from
the FRY is largely the highest in the
period 1990-1999: 890.316 of the
3.910.472 applicants in the European
Union were from the Balkan region.
This means a rate of 22% on the total
number of refugees™.

Almost a million of refugees from one
country”, albeit in a 10 year time,
were enough to bring to collapse an
ancient system used to sporadic appli-
cations from individuals and abso-
lutely not prepared to face a so huge
flow of refugees and process so many
applications at once.

In 1992, at the beginning of the war,
224.138 of the 673.973 asylum appli-
cants were from the FRY (applicants
from Bosnia are included in this num-
ber). This means that one asylum ap-
plicant out of three was a Yugoslavian
citizen™.

In 1993 and 1994 the total number of
applicants  decreases sensibly to
512.891 and to 301.812. The “Yugo-
slavians” are still the largest group of
applicants: 150.228 in 1993 and
68.400 in 1994.

This phenomenon can be subjected to
several interpretations: the beginning
of the humanitarian aids in loco, the
internal displacement of the war af-
fected persons who did not need to
flee away once they were guaranteed
protection within the country.

It is to be remarked, however, that this
is also the period of collapse of the
refugee system in Europe and, with

31 Statistics on deaths are insofar not pacific, the
number 250.000 is a mere estimation as the real
number is still source of debates

32 UNHCR, Asylm application in Industrialised
countries: 1980-1999.

* See note 31.

** The conflict started when Bosnia, Macedonia
and Serbia were still the Federal Republic of
Yugoslavia

35 UNHCR statistics.
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the above figures, it is understandable
the expression Fortress Europe.
Several accuses were moved to the
European Union claiming it made the
asylum procedure almost impossible.
The EU responded by declaring those
accusations unfounded and showing
that the percentage of refugees granted
protection was constant. It was the
massive number of economic migrants
that caused increase in border con-
trols.

Although a widely-accepted explana-
tion will never come out, this inver-
sion of tendency during the war looks
at least weird. One cannot ignore the
hypothesis of some NGOs stating that
the fall in the number of applicants
was due to the more selective attitude
of the EU at its external borders.

Once the criteria to apply for asylum
became stricter, far less people ful-
filled the conditions to apply for asy-
lum and were rejected as migrants.
The result will be that they are not in-
cluded in the statistics and the rate of
acceptation results higher.

The entity of the war can also be no-
ticed considering the whole period
1990-1994. During those five years,
we notice that 569.561 of the
2.382.983 applicants were from Yugo-
slavia (this means 24% of the total
amount of applicants).

The second group are from Romania
(343.103 applications) and represent
14% of the total and the third group
are from Turkey (167.164 applica-
tions, 7%).

% SCI (Service Civil International), campaign
on refugees, 1996
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Origin of asylum applicants in the European Union,
1990-1994

Yugoslavia
24%

Others|

5% omania

Turkey 14%

7%

About the Interpretation of Statistics

Few words are to be spent concerning
those statistics and all the statistics is-
sued on the topic.

First of all, there are no common stan-
dards for the recording, compilation
and dissemination of statistics on
refugees. As a result, their frequency,
coverage and format differ signifi-
cantly between countries.

For example, a number of countries,
amongst which Denmark and France,
include resettlement arrivals in asylum
statistics, factor influencing both the
number of asylum applications and the
percentage of positive decisions.
Secondly, it is often not clear who is
counted and who is not. Thus, the sta-
tistics may refer to adults, principal
applicants (cases), or to all persons.

In some countries asylum seekers are
not admitted to the normal eligibility
procedures because they come from,
or have transited through a country
considered “safe”. Others are rejected
on the border, as undocumented mi-
grants, or prevented from continuing
their journey as a result of pre-
boarding checks arising from career
sanctions.

It is unclear in most of the cases
whether asylum-seekers, who are de-
nied access to status determination
procedures on these and similar



grounds, are included in the asylum
statistics’.

Some Statistics I1

In 1995, the Dayton agreements were
signed and a period of relative stabil-
ity started. Even though the war was
over, the Balkan region (particularly
Bosnia Herzegovina) had been seri-
ously damaged and the refugees con-
tinued fleeing to the European Union.
The number of refugees from Bosnia
Herzegovina dropped from 13,524 in
1995 to 5,126 in 1996 and remained
relatively constant over the following
years: 6,059 in 1997; 7,959 in 1998
and 4,594 in 1999,

This was a quite good result if consid-
ered that the applications from Bosnia
in 1993 had been 62,000 and in 1994
20,717.

On the other hand the refugees from
Yugoslavia followed a different trend:
after reaching the peak in 1992 with
210,907 applications, were decreasing
progressively until 1996 (32,001) but
growing again and reaching 82,726
applications in 1999.

Between 1995 and 1999, of the
1.527.489 applicants, 320.755 were
from the Balkan region (Yugoslavia,
Bosnia and Macedonia) and they make
up 21% of the total number of asylum
applications (1.527.489).

The second largest group are from
Turkey (145.864; 10% of the total)

37 Furthermore, whereas in Sweden asylum ap-
plications (particularly in the case of citizens of
the FRY) are individually screened, some other
European countries granted these persons tem-
porary protection on a group basis. As a result,
ex-Yugoslavians are included in the Swedish
asylum and adjudication statistics, but mostly
excluded from the statistics of other countries.

% UNHCR, Asylum application in the European
Union 1980-1999

and the third from Iraq (128.818;
8%).

The main event in this period was the
Kosovo crisis. However the Macedo-
nian crisis was cause of a new growth
in the trend of the application from the
Balkan region™.

Origin of asylum applicants in the European Union,
1995-1999

Yugoslavia
21%

Turkey
other countrie 10%
61% Iraq

8%

Fortress Europe?

Within Member States, worried by the
massive flows of refugees, we can see
some close behavioural trends. The
first reaction of most Member States
was to consider their national provi-
sions sufficient to stand the burden of
incoming flows.

After few months, showing the huge
amount of asylum applications that
they could no longer face the situation
passively, Austria, Germany, Sweden
and the Netherlands were concerned in
the debate about ad-hoc provisions
whilst countries like France never de-
veloped a real reflection about it*'.

The most appropriate way to compen-
sate for the inefficient implementation
of the Convention and lack of har-
monisation among the MS was con-
sidered the system of temporary asy-
lum. Accepting refugees only tempo-

¥ UNHCR,  Asylum  applications n
industrialised countries 1980-1999
“ the study of refugees fiom Macedonia goes
beyond the purposes of this article.
1 Many reflections mentioned in this article are
the result of some interview I had with NGOs
representatives and EU functioners.
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rarily (in average not longer than two
years) enable EU countries to acceler-
ate the asylum procedure and, at the
same time, accept a higher number of
refugees without endangering domes-
tic security.

The situation during the debate on
temporary protection was quite com-
plex and the solidarity problem di-
vided the EU into two blocks: pro and
con temporary protection42.

The result of the lack of homogenous
opinion, the confusion and the col-
lapse of the system was the so called
Fortress Europe®.

Officially nothing changed but we can
notice the number of the asylum ap-
plications decreasing from 224.128 in
1992 to 150.228 in 1993 and 68.400 in
1994* although the war ended only in
1995.

Given the fact that the war was still
on, and therefore people were still mo-
tivated to leave, an intuitive explana-
tion suggests that the asylum applica-
tion procedures were complicated and
EU countries adopted stricter criteria
to grant the status of refugee®. People
on the border were sent back on the

2 1. e. France, Spain and Portugal were declar-
ing their intention to follow the criteria of the
Geneva Convention to grant the status of refu-
gee and to accept asylum applications, at the
same time avoided the diffusion of reliable sta-
tistics. In this way most of the war affected per-
sons from the Federal Republic of Yugoslavia
were not given access to the asylum
procedureThey should have waited until they
were able to prove to fear individual
persecution.

* This was the definition that many NGOs used
once it was evident that the European Union
was hampering the access to foreigners even
though it never completely closed his borders.

* UNHCR statistics, see www.unhcr.org

4 there is also another possibility, that is people
suddenly realised that their country, afflicted by
civii war, was not a bad place to leave and
stayed home.
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basis of the fact that they were not
really refugees and this contributed to
cut back statistics™.

Officially, the European Union was
intensifying the border controls be-
cause the illegal migration which, on
the wave of the flow of refugees from
Yugoslavia, was dreadfully increasing.
The reason why the European Union
could not be object of any official ac-
cusations is that the distinction be-
tween refugee and economic migrant
is ambiguous and often depending on
a subjective judgement.

With the adoption of stricter criteria of
evaluation, a larger number of refu-
gees can be refused access pretending
they are only migrants. The classifica-
tion of a refugee as a migrant also af-
fects reliability of the statistics as
he/she will not be included in the sta-
tistics on refugees but in those on mi-
grants and this is a way to explain the
drop in the asylum application after
1992.

The statistics of the UNHCR show
that the tendency to accept refugees
had a sensible drop after 1989

The EU justified this fall as the price
of the deeper degree of internal secu-
rity reached; however it seems quite
unfair this was assured to the detri-
ment of the refugees rights.

Part III: Perspectives and Feedback
Temporary Protection, a Possible So-
lution? - Brief History

When, in 1992 the flow of refugees
became too big no special provision

4 1t is indicative that an EU official, when asked
an out out question on whether the borders were
closed up, refrained from answering.

47 The tax of acceptation of refugees fell fiom
15% in 1989 to 11% in the period 1989-1993
(UNHCR statistics on the EU)



was adopted by the EU: in 1992 and
1993 the Ministers in charge of immi-
gration had approached barely shal-
lowly the matter in London and Co-
penhagen.

It was only after the treaty of Maas-
tricht, in 1995 that a resolution con-
cerning the reception and the tempo-
rary residence of displaced persons
was adopted.

The most appropriate way to compen-
sate for the inefficient implementation
of the Convention and lack of har-
monisation among the MS was con-
sidered, since the beginning, the sys-
tem of temporary asylum®.

Not all the Member States were dis-
posed to accept the temporary protec-
tion beside the normal system but,
those who did, settled some internal
criteria. Germany, in particular started
to allocate refugees in its /dnders ac-
cording to their capability of accepta-
tion.

The initiative was carried out so effi-
ciently and Germany that this latter
also proposed to extend its internal
provision to other Member States.

The principle of burden sharing,
based on the principle of equal reparti-
tion of refugees within the Union, was
to be adopted to assure protection to a
larger number of people but also to
assure internal security.

Unfortunately the diverging legisla-
tions of the different Member States
had as main consequence an entropic
distribution of the asylum applications
and uneven distribution of refugees.

It was only during German presi-
dency, in 1999 that the EU set up

*8 The refugees were accepted for a limited pe-
riod of time and this enabled Member States to
accelerate the asylum procedure and accept
more refugees with less fears

some urgency measures to be adopted
during the Kosovo crisis in 1999%.
Thanks to this, in spite of their ideo-
logical differences, Member States
committed themselves, with the treaty
of Amsterdam, to adopt some minimal
norms for the grant of a temporary
protection.

Drawn on the basic principles stated in
the 90s but aware of the political diffi-
culties, the Commission proposed a
two-year-maximum period of tempo-
rary protection™ as a compromise with
those countries reticent to the idea of
temporary protection.

About the repatriation

The proposition suggested two possi-
ble conclusions of the temporary pro-
tection: when the delay of two years is
passed or when the Council decides,
by qualified majority, after proposition
of the Commission.

The decision shall be based on the ac-
knowledgement of a safe and durable
internal situation in the country of ori-
gin (the art.33 of the Geneva Conven-
tion’' has to be respected).
Historically, when countries in which
temporary protection is on, had to face
the repatriation dilemma, two main
attitudes emerged: to expel and to tol-
erate.

¥ Even though Germany, during its presidency
was for an authoritarian system, the principle of
double voluntarism (double voluntariat) could
not be denied.
According to that principle:
1) a MS camnot oblige a refugee to go
to a country where they do not want
2) a MS cannot be obliged to accept
refugees against its will

%% one year plus two six-month extensions

' M Guin, Asylum, Immigration and Schengen
Post- Amsterdam: a first assessment
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During the Balkan wars, once the pe-
riod of three years was elapsed, Ger-
many used to expel its temporary
refugees as soon as their right to tem-
porary protection expired whilst Swe-
den showed more pragmatism: aware
of the situation in their country of ori-
gin it was not too keen to expel the
temporary refugees.

No permanent solution has, so far,
been found. The actual policies of re-
turn do not have a follow up once the
refugee has quitted the country: there
is no monitoring in the country of ori-
gin. It is a delicate question to decide
whether a country may expel without
infringing the principle of non-
refoulement. Who can guarantee the
safety of a country? According to
which parameters? Who would be re-
sponsible in case of mistake?

The new system of temporary protec-
tion needs a common schema of return
policies and strict standards to respect.
It is also vital to have some monitor-
ing once the refugee is sent back as
resettlement is often problematic.
According to a Survey organised by
the University of Novi Sad, only a
mere 4% of the respondents replied
that they would return regardless of
everything while a further 3.9% would
return if they were given guarantees
regarding their safety.

A 34.2% of the respondents, in addi-
tion to their safety want the existence
of appropriate financial conditions
while 57.9% would not return under
any condition™.

52 Centar za Demografiska Istrazivaja Instituta
Drustvenih Nauka Univerziteta u Beogradu,
Stanovnistvo jan-jun 1997 (courtesy of Prof
Sasha Kicosev). Those statistics although drawn
on a sample of internally displaced persons, are

significative

114

Those statistics point out the impor-
tance of a good monitoring in the
country of origin before, during and
after the repatriation. If the Union
wants to assure stability and send back
the temporary refugee, it has to assure
a sustainable situation.

Conclusion: The Way to the Future

The introduction of the temporary
refugee rose up the need of following
all the steps (grant of asylum, stay in
the country and repatriation) of the
procedure. The main problems are an
elephantine bureaucracy that slows
down the asylum procedure and the
lack of proper structures in most coun-
tries™.

The temporary protection seems, how-
ever, the best solution so far proposed.
Efficiently applied, beside the normal
protection, it might be a precious in-
strument to improve the capacity of
the Union to accept people in danger.
Despite some political meetings and
tentative solutions, the refugee prob-
lem still remains one of the main unre-
solved issues of the EU. The main ini-
tiative insofar taken was the Conven-
tion Plus by the UNHCR but solution
at EU level seems miles away.
Although this paper was to show the
inadequateness and incapacity of the
EU with regards to the refugee ques-
tion during the 90s, very little has
changed and the main questions re-
main unanswered.

%3 Ttaly, Portugal and Spain have scarce resource
for refuges. In Italy there are no official
structures and only interventions of Church and
local NGOs limit degeneration of the situation
whereas and in Portugal a centre has recently
been opened but it can host only up to 24
refugees



Why did the procedure on temporary
asylum take so long before being ap-
proved? Why no other initiative is
successfully carried out? Will one ever
find out the real attitude of the EU to-
wards Yugoslavian refugees? What
were the internal instructions that po-
lice and border control was given in
that period to make up for the ineffi-
ciency of the juridical system?

In addition to that, the 11™ of Septem-
ber events have obliged the EU to im-
prove anti-terrorism standards which
strongly affects (we wonder how un-
willingly) refugees and migrants.

Fear of illegal migration can be in-
voked in this context and is leading to
a policy of zero migration inside the
EU. Asylum seekers will surely be af-
fected by this attitude. First of all be-
cause more and more people will try
to enter the EU as refugees and with
this respect the EU is right. But sec-
ondly, and mainly, because the EU,
dwelling on popular racist and nation-
alist feelings, openly justifies its ex-
tremely restrictive policy towards in-
comers from low-living standards
countries as protective to his citizens
to avoid an unlikely case of massive
migration into the EU.

It is understandable that the EU wants
to keep high living standards for its
citizens and an uncontrolled inflow of
people would rise up criminality and
reduce wages. Nevertheless higher
living standards at the price of
millions of deaths and, at least,
millions of people dieing at the
borders of the EU for indolence of this
latter is a price that few think it is
worth paying.
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